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IN THE HON'BLE NATIONAL GREEN TRIBUNAL,

PRINCIPAL BENCH, NEW DELHI

I.A. No. 641 of 2023

IN

APPEAL NO. 15 OF 2023

M/s Focus Energy Limited Petltioner(S)

Versus

State Environment Impact Assessment

Authority, Haryana and Others

Respondents

Reply of Member Secretary, State Environment Impact

Assessment Authority, Haryana on behalf of Respondent no.

1 & 2 to application of appellant seeking condonation of
delay.

MOST RESPECTFULLY SHOWETH:

That in instant appeal, appellant has contested against the order dated1

O-1.05.2023 passed by answering respondent directing there in appellant to deposit

Rs.1261 lakh as penalty and environment damage compensation cost for the

violation of the provisions of EIA Notification dated 74.09.2006 (emanating from

Environment (Protection) Act, 1986.

2. That before proceeding further, it is appropriate to mention here that

appellant has submitted all the facts in distorted manner to mislead this Hon'ble

Tribunal and avail the desired relief. All the submissions made in reply dated

29.09.2023 may kindly be keated as part and parcel of the present submissions as

the same are not reiterated herein after for the sake brevity.

3. That under Section 16 (g) of National Green Tribunal Act,2010, limitation

E

riod for Preferring appeal before this Hon ble Tribunal from the directions

adry

450



2

issued under Section 5 of Environment (Protection) Ac! 1986 is 30 days from the

date of communication of the direction to the Appellant

Further, prooided that the Ho{ble Tribunal, if it is satisfieil that the

appellatrt uas oreoented sufficien t cause from fillins the aooeal utithin said

os-
E

erto allou it to be leil under the sectiott within a rtlrcr od not exceedin

60 da s.

4. That in the present matter, the order was issued on 01.05.2023 and was sent

to the concerned through email i.e. gopa la@f ocusoil.in and manocha@focusoil.com

on 01.05.2023 Annexed as Annexure-R- which was provided by the

Appellant during the submission of Application for grant of Environment

Clearance; whereas, the appellant relying on the version of receiving the order on

10.05.2023 by post and a communication written to Secretary, MoEF & CC, Gol,

preferred to file the present appeal with a delay of 57 days without providing any

relevant/justifiable reasons. Therefore, this present appeal is liable to be dismissed

being time barred.

5. That The Hon ble Supreme Court of India, vide its order dated 10.08.2018,

in Civil Appeal No. 10854 ot 20L6 titled as M/S Goel Ganga Developers India Pvt.

Ltd versus Union of India through Secretary MoEF & Others, while adjudicating

upon the quantum of damages for illegal construction beyond and after the

expiration of Environment Clearance, was pleased to include, while calculating the

project cost for imputing damages for violation of EIA Notification 2006 ( as

amended), the cost of land based on the circle rate of the area from the year

original Environment Clearance expired. Further, it was also observed that cost of

. censtruction shall be calculated on the basis of scheduled rate approved by the
\

/ l,t-,,,-\,f-1
\ Secretary /.+,' /ii
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Public Works Department of the State of Maharastra for the concerned year. The

relevant part of the judgment dated 10.08.2018 is reiterated herein after for kind

xxxxxxxxxxxxxxxxx

57. Hazing held so zoe nre definitely of tlrc oieru thnt the project ptoponent ruho lns ztiolnted lato

toith impunity cnnnot be allorued to go scot-free. This Conrt lms in a nuntber of cnses aunrdtd 5%

of the project cost as rlnnnges. Tlis is the general law. Hozrtetter, in tle present cnse rce feel thnt

damnges should be higler keeping in ztiezp tJe totnlly intrnnsigent and unapologetic belmpiour of
tle project proponent. He lns maneuaered and manipulated offcials nnd authoities. lnstead of12
buildings, he lns constntcted 18; from 552 flats tlrc number of flats has Sone uPto 807 and notp

hlo more buildings hauing 454 flats are proposed. Tfu project proponent contends tlmt he has

made snmller flnts nnd, tlerefore, tlp number of Jlats has increased. He could not lmpe done tlis
toithout getting fresh EC. With tle incrense in tlu rutmber of Jlats the rutmber of pelsons, residing

therein is bound to increase. Tttis tpill impact tle nmount of ttater requirement, tle nnrount of
pnrking space, the amount of open aren etc Therefore, in tlrc Dresent case, ute are clearlu of
the uiew that the proiect progonent should be and is diryeted to pau damases of Rs.L00

crores or 700/o of the oroiect cos t zohiclrcoer is more. We also make it clear that zuhile

calculating tlrc proiect cost tlu entire cost of tlrc land based on the circle rate of the area

in tlrc aear 20'1.4 shall be aililed. Ihgcost of construction shall be calculated on the basis

of the schedule of rates aoproaed bu tlrc Public Works Department (PWD) of tlrc State of
Maharashtra for the uear 2014. ln case the PWD of Malwrqshtr 'a has not aooroaed anu
such rates then tlrc Central Public Works De artnlent rates for sirnilar construction shall
be aaolicable. We haoe fixed the base rlear as 2014 since tlrc orisinsl EC cxaired in 2014

and nrost of the illesal construction took place after 20L4. In nddition tlrcreto, if the project

proponent lrrls tnken adt antage of Transfer of Det elopnrcnt Rights (for short 'TDR') toith reference

to this project or is entitled to any TDR, the beneft of the same shnll be forfeited and if le hns

nlreadrl taken the benefit tfun the sante shall either be recotered from hin or be adjusted ngainst its

ffture projects. Tle project proponent slnll also pay a tm of Rs.5 crores ns damages, in nddition

totheabouefor.c.:":'':""'1:":::':xr:xx{"enz';irorunentnttmos'

6. That in the present case, the appellan! while initially applying for

Environment Clearance on 27.04.201.8, submitted form 1, 1A, ToR comPliance and

that the construction of the project was initiated in April 2008, without having

prior Environment Clearance and a total of 72877.76 Sqm has been constructed till

date.

EIA Report (violation Case) wherein, it was admitted by the Appellant himself

That for the year 2008-2009 the revised collector rates issued by Deputy

tal
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as per the collector rates for year 2008-2009, comes out to be Rs.309,39,31,500/-.On

conversion of the cost of the land into price of the land per sqft, it comes out to be

approximately to be Rs.3946 per sqft.

8. That, it is pertinent to mention here that the project of the Appellant is a mix

of residential as well as commercial components and the quality of construction,

material being used, refinement of the final products, amenities being provided

and further, additional services elevators are of far better standards and cost much

higher than the scheduled rates issued by Government for the purpose of

construction of a government building. However, even taking the plinth area rates

issued by Government of Haryana for the year 2021'2022, for calculation of rough

estimate cost of building, issued vide letter no.85806-85818/WI dated 26.05.2021. of

Haryana Public Works Department, as Rs.18000/sqft and including the 5% as

Public Health Estate Services, the total cost of construction of the Project of

Appellant comes out to be as follows:-

9 That the aggregate value of total project, including both cost of land as well

as construction cost in compliance of the observations by Hon'ble Supreme Court

of India in M/S Goel Ganga Developers India Pvt. Ltd versus Union of India

through Secretary MoEF & Others, comes out to be 309,39,31, 500 + 137.72.64,924=

44 11 96 424 i.e. approximate RsMB Crores which is well above the total cost of

project calculated by the Respondent No.1 while imposing Environmental Damage

Cost and Penalty. Considering the cost of project as Rs.448 Crores, the additional

\;
.\1".

Sr.No Total
Area
(sqmtr)

Plinth
Area
Rate in
sqmt

Cost of
construction
(in Rs.)

Public Health
Estate Service
Cost (@ 5% of
construction cost)

Total Cost of
Construction
(in Rs.)

6,55,84,044/- 137,72,64,924/ -

ir.,i".v J-S,

-/,$/

r. lzzszt.to I raooo I ttt,rc,ao,aso1-
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Environment Damage Assessment Cost and Penalty to the tune of Rs.195 Lakhs

needs to be imputed over the Project Proponent for the violations of provisions of

EIA Notification, 2006 (as amended till date)

10. That sending letters and reminders to various authorities against the order

which is appealable before this Hon'ble Tribunal cannot be a ground to condone

huge delay of 57 days.

11. That it is humbly submitted that there is no explanation, much less a

sufficient cause shown for condonation of delay tn filing of appeal by the

appellant. This Hon'ble Tribunal in the judgment dated 70.012.2075 in the case of

Vinal Bhai & Anr. Vs State of Uttrakahand & Ors. Appeal No.27/2Ma (M.A.

No.279/2014) has held as follow:

"7. The law of limitation has to be applied with its full rigor. The law of limitation has been

provided by the legislature in the National Green TribunalAct, 2010 (for short, 'Act of 2010') with

a definite intention of preventin8 undue delay, repetitive litigation, not to unduly obstruct

sustainable development and to attribute finality to the judgments declared between the parties

to the lis. Furthermore, the limitation controls the rights and obligation of the parties. A party

which has succeeded before the Court or the Tribunalgets a right to execute the said judgment in

accordance with law and enjoy the benefit of the award or decision, as the case may be. There the

litigant who is aggrieved from the.iudgment or order is expected to be vigilant about his rights and

is obliged to file an appeal within the prescribed period of limitation. Condonation of delay is not a

right. There must exist a sufficient cause before the applicant can claim advantage of condonation

of delay in terms of proviso to Section 16 of the Act of 2010. Further, all the ingredients of the

proviso to Section 16 of the Act of 2010 must be satisfied. Firstly, there must exist due diligence

on the part of the applicant, who must show sufficient cause for condonation of delay, while

onthe other, the application has to be bonafide and the applicant must approach the Tribunal

with clean hands.

9. We must also notice here that equitable principles have been applied to law of limitation but

with great circumspection. The Tribunal has to do justice in accordance with the provisions of the

Act of 2010. lt is certainly expected of an appellant to give clear and certain facts which would

demonstrate existence of sufficient cause before it could ask for condonation of delay.

10. ln the present case, the appellant on one hand has given no facts, much less definite facts,

constituting 'sufficient cause' within the meaning of this expression used under the Proviso to

6

.{:__---./
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Section 16 of the Act of 2010. On the other hand, appellant has not been vigilant of his obligation

under the law and his act and conduct are not worthy of grant of relief of condonation. The

appellant has let the time go by, by not taking appropriate steps. Being viBilant to his rights, alive

and conscious to the remedy provided under the law are the twin basis for claiming a relief under

the law of limitation (vigilantibus non dormientibus jura subvenivnt)."

L2. That it is humbly submitted that laws come to the assistance of the vigilant

and not of the sleepy. In the application under reply, aPPellant/ apPlicant has

failed to show sufficient cause preventing it to avail remedy within prescribed

period of limitation. Hence, application deserves dismissal.

Prayer:-
Keeping in view the submissions made above, it is humbly prayed

that the submissions made above may kindly be taken on record and aPPlication

seeking condonation of delay may be dismissed.

Place: Panchkula
Date:'17.01.2024 Mem retary,

State Environment Im essment
Authori

Verification:

Verified that the contents of Para No. 1 to 12 of reply made above are correct

and true to my knowledge and information derived from official record. Legal

submissions are based of legal advice. No part of it is false and nothing material

has been concealed therein.

Place: Panchkula
Date: 11.01.2024 Member retary,

State Environment Impact Assessment
Authori ana

s-
Memt.,r

SecrcLary

es9

\

455



-1 Ar.r..vqte- B-1
SEIAAHRY Environment Dept, HaryanaEmail

Environment Clearance under Violation Category for an Institutional "Office Building"
Project at Plot No- 6, Sector - 32, Gurgaon, (Haryana) by M/s Focus Energy Ltd.

From : SEIAAHRY Environment Dept, Haryana <seiaa-
21.env@hry.gov.in>

Subject l Environment Clearance under Violation Category for an
Institutional "Office Building" Project at Plot No. 6,
Sector - 32, Gurgaon, (Haryana) by M/s Focus Energy
Ltd.

To : gopala <gopala@focusoil.in>, manocha@focusoil.com

Cc : akta chugh <akta.chugh@perfactgroup.in>

Please find enclosed herewith a copy of Order dated 01.05.2023 passed by the State

Environment Impact Assessment Authority (SEIAA), Haryana for your information, further
necessary action and strict compliance at your end.

Thanks & Regards,

* Order - Focus Energy Ltd.pdf
5MB

Mon, May 01,2023 02:35 PM

,t;::1 attachment

O/o SEIAA, Haryana
Bays No.55-58,1st Floor, Paryatan Bhawan,
Sector-2, Panchkula,Haryana
P h. 0 1 7 2-2565232,40 439 56
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Stute Environnrenl Impact Assessment Authoritl', IIa11ana.
Itays No.55-511, l)ravatan Bhawan. Sector-2 Panchkttla.

Tclcpltorte \o. (J I7l-li(r5l.ll
I:-nfail Ii): .,. ,rir ' irl,. i; irr'..: ,, ,rl

\lcr'Iri) \(): Sl.l,\.\ I ll{,1()1i..

\l/s I or:us [intrgl'l.ttl.
,1"1 F loor, {iopala 'l'ou cr, 25. Il.ajcndr:r Placc,
\eu I)clh i- I l0{Xlll.

l)irte rl:

'l 
tr

I).,\: .\r rtllor r'-

I'-nrlil: ll ;t l:t a li rt u ro il. in
ttt:tttlch:r rr li rc ttsoil- e ltrr

Su bject: l'lnr ironnrenl ( lcarunce unde r Violation Calcgor.r for ln Institu(ional "()l'llct
lluilding" I)ro,jttt at l'lot \o.6, Scctor -12. (iurgaon. (llanana).

Rcfcrencc : ll c;r re scnla tion rlalcd (11.02.2021 & 15.03.2023 rgainsl Sl')1,,\.,\, ()rrle r
rlatrd 17.01.2021 w'ilh x rcquesl for rcconsideration of thc nlallcr.

With rclcrcncc to thc sub.lcct citcd abovc.

Plcasc llnd cncloscd herersith a copv of Order dated 01.05.101i passcd b\ thc

State l.:nr,irtxr rncnt [mpnct Asscssrnenl Authority (Sl-.lAA). Ilaryana lor 1'our infirnlation.

llrthcr ncccssaD. action and strict compliancc at )'our e nd"

\l e ru bci Sccrctarl .

S t.l/\A, llarl arlir
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gfCql-lIf $f'{ .*1TIq.rrqrT :rrr:T

T} [ TO}IIi TI{ Ii STATE f,NVII'ONM E,NI' I }I I'A (-I- ASS ESSM E N'T A UTI I0R I'TV
(SE IA;\), llAltYANA,'

llays Nn.55-5tJ. Prar,atrn llhal'an. Sector-2 Panchkula.

Ir the mrrl{cr of

11/s ! ocus Energl' l)\'1. l"t(|.
,.",. P rojrct Propcnrnl

Ilcfcrcnec : Reprcsentation dttcd 03.{}l.l{123 & 15.03.2023 ngtiinst SI'.1..\.\.
order tlated 17.01.2013 lrith s request lbr reconsideration of
thc mat{rr"

I)rcsrnt:

lor lhe Prcr.lect Proponenl :

l. Sh. P.K. Ilanocha (A*Lhorizcd rcprescnrati\.e )

0RIll..ti

h the present matter, a repre:ientalions daled 0i,{)l.20ll & 15.01.1021 havc

been received frorri the proiect prop{.}nent (PP), rvith thc rcqucst lo
rcconsidcrlreview, thc ordcl dated 17.01.21):i. having bcen passcd by Stltc
l:nvironrlent Irnpact Assessrnent Autholity. I-laryana (hcrcinalicr rei-erred to as

llll: Atll-l{ORITY) in vierv o{'the lilA Notification datcd 14.09_,1!106, SQPr

dnLed {}7.07.102i and inaccorclance n'ith the directions issucd b Nj()l:l: & (.(
GOI i.icic Ofllce \,lenroranclurr \o. lr.No. l:\3-l2l-l0ll0:2-lA.lll{ I 8l{ L5 i dated

:8.07.:t)::, rvherehy. Pcnaltv and llnvironrnent Compensation ,rxounting to

Rs. l16l lakhs rvas inrposed rvith lhe direction to deposit lhc sanre q,ithin 30

days i}om the date of order.

2. 'i-hat upon receiving the representation rrlatter lvas llxed lirr hearing lbr

15.01.:0:i in the olllce erf the Autholity and contmunicatiort \\rs s.nL to thc P|
through E-mail on 02-.-8j.?_A?1.

0n 15.03"1023- Sh P,K. N1anot:lra (Authnrized reprcsLrn txlivc ) o11

.. 
1.:,be 

hull' ol' Proicct Proporrcrit rypearcrl rn<.1 nratle r u'as hcard at lr: l'lg1h hcsielcs

, t:rceciving nritlen represenlltion li.orn thc l)l] and order rvas rcse trccl.

1
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3 Befbre proceeding further, it is appropriate to recapitulate the relevant facts.

which go to thc roots ol' the present mattel', to avoid any arnbiguity b1'

reproducing the relevant portion of thc order dated I 7.0 I '2023.

l'he Authority after due deliberations decided to re-look into the

proposed action as recommended for the violations of E,lA Notillcation dated

14.09.2006 by invoking SOPs dated 07 .07 .2021 by SEAC.

Project Proponent raised a plea, rclevant part of the same is rcproduced

as under:

" Duc lo tr tt' r of onnlicnhi lirt' f EI.,I .\'o r tr r tr tl Et.,l

llt e co rled

2 &t o whi. tnh

cunslrucler! withrtut havinr! prior 
-Environnle 

ntol Clearunce Permissirtrr fttr

the nroiecl. llence, the prtiecl w'us declured under violotion as ncr EP Atl,

r

l,986 under OF:1" & CC Notification No. S-A-804 (Et dued 4. 0.t.20 t 7I

The Authority after due deliberations decided to out rightl)'

reject & decline the plea advanced by the Project Proponent regarding having

no a\ryareness of the applicability of EIA Nonns and EIA Notification on the

Project. Whereas, record placed on the llle indicates that Project Proponent has

applied / obtained many clearances tiorn the relevant Authorities like :

I . Air Port Authority of India regarding height clearance

2. LJrban l.ocal Bodies (for Fire NOC)

3. Mines & Ceology Department for excavation

,t. Building Plans approval from the then Authority

5. Applicability of Forest l-au,s

6. Regarding applicability of Aravalli NOC

7. Electricity Connection

8. Watcr Assurance / Connection

9. Sewerage Connection

I 0. Occupation Certificate

From tirne to tirne, till corrpletion of the Project. The Authority

understood that Project Proponent never applied lbr E.nvironment Clearancc fbr

.,lror. than l0 years (applied for TOR on 08.09.2017 & starled project around

',-'2008) & remained oblivion to the applicability of Environment Clearance along

' with Consent to Establish & Consent to Operate lrotn the competcnt authority

2
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is not convincing and plausible plea" 'l"herefolc. the Authorily deen.r i1

appropriatc to REFUSIi'l'0 ACCORD. NOD to the plea of ignorancc & he ing

una\varc madc by the Profect Proponcnt, who arnidst rhc proiessional lcams"

remained elusive to thc lact & requiren:crrt / applicability o1'[:]nvir,rntncttt

lllearance lbr thc preiject. lt is nrore saritngr & dilllie ult tr: buy this plea o1'being

ignorant & unau,are about applicabilitl, i recluirenrent lbr the Project. '['hcrclbrc.

this plea is not u,odh considering & accordingll'. disrnissed.

ln r.ie*. of the discussions inadc abor.'c. the Authority decidcd to proceed
to take necessal'Ji action lor thc violations rvithin thc sr:opc & nrcanit-tg o1' F.lA
Notillcation dated 1.tr.09.2006 & SOPs dati:d 07,07-202 I along u,ith thc obscrlrttiorts
made bv the I'ion'bie Couns in the helorv mcntioned Casrs:

L llrtrt'hlt .\uprrmc ( ttttrl ol'lndio in t.-itil .-lpeul ;\'o. ):1.15 ol')().19 litled us

XeJ';lone lltoltors l't'\. l,!t.l l'crsa.s Shri .lttil 1" l'lturtkure .* Ors.

2. llotr'hla .\{i7' in ..1nnul ,\'a. l2)l2l} I titlti ut .,1nil 7'htrthnre I'ersus '! he

$ctrttor)'" lin*. Dcltt. (irvt, o{ .llJ!!!oru:llt rt & Ors"

Pcnaltl,& li.nr,ironnrenlall l)amage ,.\sscssnrent (.ost is calculatcri as Lrnder:

Pa rti cu la r Cost in 1 In a/o ageSr.
,No

1 Proiccl Cost r:l lhe arca involvcd
urlder vic,lation [784378.64 Sqil x
@t i{ 4950 i.e. current market

t 38{}.00 Crore
(approx.J

construrction cosa ers
1olr: Penalty as per SOP 7tr iLtly { lluS l,akh
2021,Clause No 12,a (iiJ on { ,

IJBB Crore

ir
?

Additinnal A.25 0/o Penaity as

per SOP 7th July 2022 on { 3fl8
Crorc
Environnrental Danizrge
Assessrnent
Cosl

Total Amount

't'5* P;ojecl Proponent 1<: pay :

(a) I'}enalty

. (b) Lnvironment Damage Assessrnent Cost

{ 97 l,akh 0.25 %^, I

i

I

I,
I

I

4 { 776 l,akh tYtt

( ,tr85 t-aklr

{ 77(r Lakh

'I otal { l16l t.akh

It is relevant to rncnlion lhat lton"blc NGT lirle Orclcr dalcriII.l{l.l()ll in

0A No. 97612019 & M.A. \o. 1112(122 {(.iurindcr 5 in*h .t Ors Versus i.,nion oi"

r{alccl I 1.1 1.10:l in O;\ No' l0 of 2021lndia & Ors ) rnci 0r'd*r & l.A. \rt. 2!l2 ol'

3

.t. ()ri'Littul .lnttlitttritttt ,\'u. l0l7/2tllB ti ed as Slutthikal l:ithsl Kamblt

l,'e rs us {) rtlttlLtlJtltljtt-Jj"-Qt;.

(lacs)

i

i i iziii Lrkhi
I
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2022 (Saniat'Kumar Versus Union of India & Ors.). made directions tirat PEt'r.-Al-'l'Y

& DAN{ACI: ASSISSMIN'I COS'l'rccovered frorn Proiect Propouent on account o1'

Violations I Non- compliances "rs l0 be utilized titr RESTORATI0.\.

PROTECTI()lt' & CONSERVATION o.f Envirunnent throuvh Stute/ Distitt

Environment Plons".

In vieu, ol'the above, the Authorit,v directs the Project Proponent trr

deposit the PENALTY & I:NVI RONMIIN'I' I)AM,{*QE ASSESSMIINI' COSI-,

so assessed in thc said casc i.c. t 1261 l-akh ithin 30 davs trorn the datc oi-

{)rder i n accordrnce *iilt the directittrts issued ht MOEF & CC- GOl vidt Olficc

llonrnvrn/ttnr,1',,r F-,V;r -) / z llt) I n llt/l P)r r lt lntal 2ti t)7.2()22ftl',

l:uilure ttt ctttttltLt' tvith tltr uhttvc ntt.r ru.sult in initiutittn ol procculitrps

usuinsl lhe Proiect under Section 5 o{the Environmettl (Pnilcclion} Act, 1986.

In addition ttr tlre alrove. tlre Authoritl dccrn it appropriatc to rciccl the

nroposal under considcration for srant of !lnvironmcnl Cloarancc lbr

tht' said projccl as dctaiis & data (EIAI EMP Rcport) submittcd & placed

on the record by the Pro.iect Proponent i Pro.iect Consultarrt are lactually

incorrect & wrong as same pertains to some other location & pro.iect owner".

Theretbre, thc Proposal submitted b1'the Project Proponent and appraised

by lhe SIIAC is hercby rcjccted & declineci. The Authority further strongly

leel thal tl.re project Consultant, who have indulgecl in lhe act ol

rnisrcpresentation & fudging, needs to be black-listed.

"Member Secretar!. SEIAA is to issue a Shott;-Couse Notice

to M/s Perfact Env r(t C{)I ulionr Pvt. Lttl (Proiec! Cotrsul fit ). {or the mis-

vonpzcoolnlinm / {t ,i,,ind ^{ nIt / EMP Re I\rt i- tl,- "-;/lf

r with the NAISE

disciolinan aclio os deent il annronride. includinc de-nunellins / de-

B

l'he Auth<lrity lurther clarifies that a fresh application for grant of

Ilnr.,ironment Clearance will be considcred only. afier deposit of the Penaltl'

& Environme nt l)arnage Asscssment Cost. (as pt:r the detai ls mcntioned

above) Penalty & Environrnent Damage Assesstnent Cost, so assessedirl this

case rvill be deposited in accordance u'ilh the directions issued by MOEF &

CC. COI vide Ofllce Memorandum No. I-. No. lA3-2213412022'

IA.lll( I 8:415) dated 28.07.2021, obe ,t lizpd lirv llto R inruliott -

l1T t:aertnr *> zr -^,,d* Ldf,, e eFl/,1 llnm'nttn'l

7

t

Conservtlio Protectiott & Pront tion of Iitrt'ironme nt

4

7'HROUGTI

STATE / DISTRICT ENYIRONruP:NT PT-ANS.
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{. -l'hat 
in view ol'the t'acts, circumstances. represenlations and oral subnrissions ttn

bchallgl'thc Project Proponent during hearing, it is appropriatc ttt fl'artre issues

to dcal rvith thc present matler appropriatclv. hence. the same arc. irs undcr:

(i) Whether SEIAA (Authority) is empowered to issue dircction uttder

Section 5 of EP Act, 1986?

(ii) Wherhcr the action ol SEIAA (Authority) to review its own order dated

17 .01.2023 is sustainable in the eyc ol law?

(iii) Whether violation of tilA Notil'ication dated 14.09.1006 has bcen

committed by PP by making construction without obtaining prior l:(i'i
(iv) Whether the assesst-nent ol' I:nvironrncnt Compensation & penalt-'- against

thc Project Proponent are appropriate in the order datcd I 7.01.10:i'l

5. Issuc No. (i)

l hat in reltrence to thc lssue No (i). belore proceeding fur.ther. it is appropriatc

to rcl'cr herc that the Authority (St:lAA) has been constituted by thc (icntral

Govcrnment under sub-section (3) olsection 3 ollinvironment (Protection) Act,

1986 (l:P Act, 1986) as dellncd in thc lllinistry ol'EnvironrnL'nt. l"orest &

Clinratc Changc (l\4oEF & CC) Ncxification No. 5.gl-i33 (E) datcd l4'09'1006

and polr'er to issue direction under Section 5 o1'liP Act. 1986 has hccn dclcgated

io thc Authority'r'idc Notilication No.617(E) dated 18.02'10 l'1.

tlelevant portion of the Notification dated 28.02.2011 and Scction 5 of }'t)
.,\ct, 1986 are reproduced here:

N o t i f i u t i o tr d q ! e4 2 EJ)}.2!)U

"5.O. 6-]7(E).-ln exercise fi the Powers conkrred by Section 23 d rhe

[,nt'irrnment (Protection) Ac:|, l9U6 (29 r1/ 1986), the Can!ral Gttvcrtttttcttt

herebt' dclegates the S;cnrers vested itt it under sectiotl 5 of the suil lct ttt ull the

Stutt, ttncl c;nion Terrilon' Envintnmenl lmpact Assessntent ,4ulhorities

(I!ereino.fter rekrred to us Ihe suid Arrthorities) co,t.\titulecl br tha ('ctttral
(]ovcrnntenl under sub-section t3) of scctittn 3 rst' Environnrcnl ( Prote('lion) ,'11't.

1986. to issue shott' cau.\e noliL'e t() proieL'l proponenls in cuse o/ t'ittlotiott rll tlte

cttnditiorrs o.l' the envixtnmettt c'lcurttttcc.t issued b)' the saicl 'lulfutt'ilit''s trt

,.'.pr(iacts ar activities tithin tlrcir .jurisd ictiott and lo issue direcliotrs ttt tlrc said

: projec't proponents for keeping .suc'h environnlent cleoranc'es in abet'ttnca rr
'' -v,ithdrtnt,ittg 

thent, if required. Jir violatitttts, subiect to the conclitirn lhut the
;'".'Cuntral Government muy revoke srtch delegalksns of ltowers or to), ilsel/ invokc

lha provisions of section 5 oJ' thc said Act. i/' in the opinion ol thc ('enlrul

Cove rnmenl such a Course tt uc'tion i.s necessary- in the public' interes!. "

5
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5. POIYER TO GIVI., DIRECTTOA'',.

Notwithstanding anltthing containecl in anl' other law but subject to thc

provisilrts of this lct, the Central Government mayl, itt lhe exercise of its

pot4,ers and performance o/'its /unctions under this Act. issue directiotts itt

v'riting to any person, fficer ot any attthoritt' and such person' ofiicer or
authority shall be bouncl tu comply u'ith such directions.

Explonation--For the avoidance oJ'doubts, it is hereby declared that lhe ptt**er

to issue clirections under this seclion includes the powar to direct--

(a) the closure, proltibition or regulation of any industty, operalion or
process; or

(b) stoppdge or regulation of the supply of electricity or water or any other

service. "

Perusal of the provision provided in Section 5 of the EP Act'

1986 and the Notification dated 28.02.2014 rnakcs it clcar that SEIAA is

empowered to issue direction in exercise of i1s power and per lbnnance ol' its

lunction under the EP Act, 1986 to any person, oillcer or any authority and plain

reading of the provision of Section 5 of EP Act. 1986 reflect that intenlion of the

legislature is to give wide pou,er to thc Central Government, so that it can

aciieve the real object/rnandate of the EP Act, 1986, rvhile pcrtbrming its

tunction. -l'hus, it is clear that ansu,er of the issue is alfirmativc or in other

words, SIIIAA is etnpowered to issue direction'

6. lssue No. ( ii)

In ref-ercnce to the lssue No., (ii), it is considered vierv that thc order dated

17.01.2023 has been passed by the authority in exercise of its power undcr

Section 5 of the EP Act, 1986 and il the provision of EP Act, Notifications

issued liorn MoEF & CC, GOI and SOP pertaining to the imposition of

lnvironmental Compensation are analyzed then one thing is clear that nothing is

mentioned anywhere about the review of its own ordcr by the Authority. I lencc.

lbr the guidance it rvould not be bad to look into the princ iples/ru lcs lbllor'ved in

the iudicial and quasi judicial systern. It is w'ell known that in judicial system

Order 47 of Civil Procedure Code, 1908 is followed 1br review of .iudgmcnts

and nonnally powers ol revierv is exercised by quasi judicial authorities, but it is

also appropriate to mention here that the pou,er of review is required to be used

sparingly rather than in a routine manner only when there is an en'or apparent on

the lace ol the record. I;urthcr, it is appropriate to rcfer 10 the observation ol'

Justice V.R. Krishna Iyer in case titled as M/s Northern India Catering (lndia)

I-rd. Versus I-t. Govemor of Delhi (1980) 2 SCC 167 observed that "A plea ol'

rcview, unless the lirst judicial view is rnanitbstly distorled, is like asking for thc

rroon."

Relevant nortion of .Jud ment is reDrod uccd hcre:

"8. It i.s t,,ell-,rettled that a pory is rtot entitled to seek a review o/-ct judgment

<lelivered b1' this Cottrt merely /br the purpose o/ a rehearing and a ftesh

6

Section 5 of EP Act, 1986:
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decision o/'rhe casa. Tha normal principle is thut a.iudgmenr pronounced bv thc

(.'ourt is ./inul, ant! departu'c .fittm thal princ'iple i,s ittsti/ied rtnl.v when

(.ircumstan..cs oJ- a suhstontial and compelling charac'ter make il nec'essor.t to do

.so; Sa.ijan Singhv. Sto,c o/'Raiosthon lAlR 1965 SC B1-\ {1965) I SCR 933.
t)48 : ( I 965) I SCJ 37 7 I l.-or instanca. if the atantion oJ thc Court is ttttt drut'tl
lo a matcrial slotutot.v lttttvisktn during the originol haurins;, lhc Ctturt will
ret,iev'its.itdg,ment; (;.1,. Guptctv. D.N. Mehta l(197 l) 3 S('C 189 : 197 I SCC
(Cri) 279 . I 197 t) 3 SCR 7413. 7501 . 7'he Court may also reopen its.iudgnent if
tt mani/bst t'rong l:|!u hecn done untl it is necessurt' to Pass att order to tlo -lilll
and efibctite justiee: O.N. Mohlndroov. Distr.,hulge, Delhi l(197 l1-l SCC i
(l97t) 3 SC't? ll. 27J . Power to ratiet' it't judgmcnts has heen conlerrcel on the

Suprentc Court h1' lrtit.lc 137 ql thc Constitution. ctnd thut prtv'er is suhiect ttt

the provisions oJ'an1. luv made b1, Purlianen! 9r tlrc nrle,t nracle under ;lrticla
t15. In a cit,il proceeding. an aPpli('utbn Jbt' rcvia',: is enlcrtained onlv on a
ground mcnlioned in Order 47 Rule I o./ thc Code ofCitil l'rocedure, urul itt a
criminal proceeding on lhe gr<xlntl o/'un €rror oppurgtl ttn lhe .fitct rt/' tlrc
rccord (Ordar40 Rule L Supreme (lou'l Rules. 1966). llur v,hatever thc naturc
tf' the prot'cceling. ir is beynd dispute lhut u t'crie.r pxtcecding cctrtttot hc

cqualecl v'itlt the originul hearing o./'lhe cuse. ancl the.linulit)'o/'tha.iudgnrcnt
delivered b)' the Caurl v'ill rutl he recon.;itlarccl exc:el;! "*het'c a glarirte
ttmissirsn or p(ltenl mistuke or like gruve erxtr hus crepl in carliet' hy iudit'ial
i-attibili\"': Sov'Chanclra Kantev. Sheikh Habib [(1975) I SCC (t74 : 1975 SCC
(7-ctx) 200 : ( 1975) 3 SCR 933J .

9. tt, l 2 .... -\lr,r....-r,\.r.....r,\.r.....r.r.1.....\.\.\'.

13. l4/c ure of thc view that tha.se reviev' pelitions mu.\t fail. I he1' are.

uccordinglt,, dismisseel. Thcre is no order a'\ lo cosls.

Krishttct lver. J- ltttttt'urring)' "! plea Jbr reviet" unle's.s lhe.fir,:t.iutlicial
vieu' is munif'e.rtly clislotlecl. is like asking./bt' the nrcon. tl .fix'ensic' cle.fittt c"unnot

he a"-enged b), an invilulion to hove u .seconel look, hope.lill of'discovar:t t\i./laws

ttnd revcrsul of resulr. I ugree vilh nrt' leurnetl lJrother I'athak.,/.. holh ttn rhc

restrictit,L' reviet+' juristlic'tion and lhe re.iectirtn ctf"lhe pra'er in lhis cuse

suhject to the quali/iccttions made belov'. "

Keeping in vierv of the above discussiorr. it can bc bclieved

that orde r can be revi('w ed b1' the Authority onll'' in spr-cial circumslances'

\vhere no appeal has becn prcferrcd by the ltggrieved pcrson and eilor is

apparent on the t-ace ol'the record. At this placc, it is also appropriate kr mcntion

that appropriate remedv with the person aggricved l}om an)'order passed under

Section 5 of thc EP ;\ct. 1986 is to tlle an appeal betbre Ilon'ble NGTunder

Section l6 olNational Grecn Tribunai Act, l0l0 (NG"l-Act' 2010).

lleleva n t rrortion of Se ction l6 of the N(J'l' -{ct .21)l(l is rep rotl u ccd hcrc:

"16. Any'person aggrieved b1',-

( u ) to (f1 .....rr-r-. ...r.r;r.....E\r.. ...uir-... -rx-r... . rlri....
(g) ar1!- direction issuecl. on or uJter lhe commenc'cment o{ the Nationul Green

Tribtmal Ac.t. 2010, untlcr sectiotr 5 ol'the Envirttttntenl ( Proteclirtn) 1c't. 1986:

(ht to (il ....,\r.r....rr-r.....t'-\i.....rr-r.'...1--11r....-\--\:r...-

. ... -r')cx...,x.\x.... x-rx... ."trr. -..-r}'-T....xxr:.. .. "

7
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ln view of thc abovc discussions, answer to the Issue No. (ii)
al'll rmative.

ls

ln rcl'crcncc lo lssue No. (iii) & (iv), it is considered viov thet hoth arc

inlerconnectcd and thus, can be taken up collectivell. If thc lacts o1'thc prcsct.lt

case are analy'zed thcn it is apparentl)- clear that I'iolation lras becn comnrilled

b1' the PP b,'- rnaking construction of area measuring 12,87 I.I (r sq.mtrs without

obtaining prior EC in tcrnr of EIA Notification dated 1"1.09.1006. lt is apl tt'l

mention here that pcrus:rl of thc' representations ol the project propollenl

categoricalll.' rellect the admission on lhe part oi the PP of the fact of violation

o{'construction ol the project without obtaining prior tlC. Thus, there is no rreed

to discuss this point firrther.

In thc pr.cscnt t-nattcr contcntion of the PP in refbrence to the asscsslncllt

of thc Environment Cornpensation and Pcnalty is substantially bascd on thc

construction cost of thc pro.iect and the applicability of the ratc of pcnalty as

we ll as llnvirontnent Cornpensation. In teference to the cost ol'constructiorr PP

submitted that the rate applicable lbr the cost of construction is Rs. I 000isc1.lbe t

as per Labour deparlment Notification attached as Annexure A- l 7 u,ith the

reprcscntation datcd 15.03.2023. On perttsal of this Annexurc dated 05.12.1007.

it comes into the knorvledge that this docutrrent is containing thc rnodalities to

be adopted in the asscssment of cess lervied on the building and othr'r

constructiqn rvorks under the Building & Other construction Worker Wcllart

Cc-ss i\ct. 1996.

l]elbrc proceeding tunher, at this stage, it is appropriatc to rcl'cr llrr

landrnark jutlgrncnts ol' l'lon'ble Supreme Court in CA No. l ()SttJ ol' 2(l l6

titlerl as )l/s (,oel (ianqr Dcvclo Dcrs India Pvf' Ltd . \'crsus [. nion of lntlia

th roug h Secrctarr'. Ilol.F & CC & ors.. rvhe rein. I lon'blc r\pex ('ourt

obsened in the tenrr "rvhile calculating the project cost the entire cost of land

based in the circle rate <.ll'the area is requircd to be added.

I{clcranl I'ara Ntt. 56 & 57 of iudement are re r) roducetl hcrc:

"56 lle ntu.r, make it clear lhat *'e are not laf ing /11v'11 lhe lav lhat

dunwges c'dnnol he ussessed on the basis of Carbon Footprint" ln u
casa|uhare ex!)ert aviclence in this behalf is led or on thc busis o.f'

cntJtirical cluta il is astablished thrtt b"v applying the prirtc'iplas t1/

Carban F'ootprint tlamages can he assessed. the Court nru.r'' in thc

/itcrs und t'irc'unt stctnces of the cuse. rely upott sttc'h dalu bttt' in thc

presc,lt cusc. thera is rut such reliuble moterial.

57. l-lttving held so wc (lre cle/initelv o/'the view that tha prqject

prop(),lctlt wllo lrus tiolatecl lcnt' tt'ith imputtilt' L'onno! he alltnretl ttt
'gt 

t'sco!-fi"ac. This (-tntrr has in u ttttnrber of cascs tttt'ardad 5'%' o/ tha
'1trr,1ect 

('()sl (t.t cluntugcs. This is the genera/ lax'' l-lottcvar' in thc
'pr$ent 

c'ase v:e .fbcl that damages should be higher kcelting in victt'
'the 

rorallt' intrattsigcnl antl unapologelic behaviour o.f tlrc proiccl

1rrupo,r"n,. I le htis maneuvered ancl nnnipulated o//icials uncl

I

7. Issuc No. (iii) rt (iv)
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authorities. lnstead oJ'I2 buildings, he ltas conslnrctecl l8: from 5-52

Jlats the number ol. flats hal; gone ttpto 807 ancl not+' t w-o ttlore

huildings having 454 .flats ara propasetl. I'he project proPonenr

contends that he has made smaller flats and, thereJbre. the number of.

flats ha,s increased. IIe could nnt have done this without getti,lg./i'esh

llC. Itith the increase in the number r1f.fiuts lhe nttmber ctf person.r.

residing therein is bound tct increase. This will impact the amotull o-f'

v,ater requirement, the omount of parking space. the anlololt of opcn

area etc.. Therefore, in the present cose, we are clearly oJ'the view

that the project proponenl shoultl be and is directed lo poy damages

of Rs.l00 crores ot 10% of the proiect cost whichever is more. ll'e
also nruke it clear that while colculaling the proiect cosl lhe enlire
cost of the lsnd based on the circle rale of the treo in the yeot 2014

shull be added. The cost n/' construcrion shall be calc'ulctted on the

basis <;f rhe schedule of rttte.s approved by the Public l{orks
Depurtment OWD) of the Stare of Maharashtra .for the year 2014. Itt

case the PWD of l4uharoshtra htts nol approved ctn.v'such rales lherl

the Central Public Works Depctrtment rutte,\ .fbr similar conslruction
shall be applicable. We have Jixed the base vear as 2() l4 since the

original EC expircd in 20 l4 antl ntost <t/- the illegal con.structittn took
place after 2011. ln addition thereto, if the proiccr proponent has

taken aclvanlage oJ'Transfer oJ' Developntent Right.; (for slnrt '"|'DR')

with re.f'erence b this project or is entitled to any TDII' the benefit of
the same shalt beforfeited and if he has alreadt,taken the beneJit then

the .sonte .shall either be recovered fro,n him or be adiusted against il-r

Juture projects. The pro.fect proponenl shall ttlso pQ.\'] a sttm rtf Rs. 5

crores as dttmages, in addition ta the ahove Jbr crtnlravening
n andotorv pt'ovisions of environmental \utvs. "

Perusal of the observation of Hon'ble Apex Court rellect that lacts ol the

case dealt by thc Llon'blc Apex Court is almost of similar in naturc as in the

prcsent mau.er and in view of thc violation ol'thc sirnilar in nature Hon'blc Apex

Couft even irnposed damages in the tune of Rs. 100 crores or l0% olthe project

cost and in addition to that Rs. 5 crore for contravenilg rnandatory provisions ol
Environrrrental Law. I f the l'acts ol the present case are analyscd in the light ol
the observation of Hon'ble Apex Courl in the.iudgment ret'erred abovc then it is

apparently clear that penalty and damages has been imposed on the PP on

some\r,hat lighter sidc in view olthe SOP dated 07.07.202 I and in rcferencc to

the cost of construction, having treen taken in the present case as Rs. 4,950

(Per Sqft), it can be said that it is highly reasonable / appropriate on the

basis that cost of land is also includcd therein along rvith cost of

construction material and component of cost on account of statutory fees /

licensee etc. Moreover, to strcngthen this vierv, it is appropriatc to mention

that spirit of the judgement of the Hon'ble Apex court in the abovc cited

case categorically, reflects that while calculating the project cost the entirc

cost of land is also required to be included thercin. 'I'hus, it is considered

view, that order dared 17.01 .2023 has been passed appropriately and on

reasorrable & rational grounds.

o
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'l hat in vicn ol' the icgal proposition and I'acts ol tl'rc prescnt case ils

discusscd in the precccling Para's. it is clcar that the order dated l7.0l.l0l-i

ltasseci by this Auth<lrity is rational and does not rcquire any intcrferencc.

datccl 03.02.2011 & 15.0i.1023 ol' the-l'hus. lltc representat iolls

I)ropt'rrtcnl to revierr and

disnrissed and dcclincd.

reconsidcr thc order datcd l7.0l.l0ll. ls

Pro-icct

hercbr'

Dltctl:01.05.2023
Place: Pa nch ku la

Accordingll', tlrc Authoritl. again. dirccts the l)rojcct Proponent to deposit

the Penaln, and Ilnviror-ulental Cornpensation Cost. so in-rposcd in thc irtstant

casc i.c. Rs. 1261.00 takh, othcrrvise, this Authority shall be constrainl t()

initiate appropriate action lbr non-compliance as deetned appropriate rvithin thc

ambit of relcvant ActiRules. including dernolition, attachrnent of asscts, black

listing of Project Proponent & bcsides other possibilities lalling u.ithin the scope

& arrbit o['law. It is firrther conveyed that due amount on account ol'Pcnalty &
Environrrcntal Conrpcnsation Cost is to bc paid along ri'ith intcrest as per thc

instruction issued in this regard.

'l'herefbre, Project Proponent is directed to complv w'ith order datcd

l7.0l.l0ll in regard to the instant t'roject.

SamfC-f :l Sros, l;\S (llctd.)
C'hrrirrrrrn.

State Environmcnt lmprct Assessnr0nl
Authority, I Iarl'a na

;,j/.
Shri Pardecp Kurrtar. l,\S

I\l cnthcr Sccrelart.
Slntc linvironmcnl Imprct Assessnlcn I

Authoritv. I I ar-v.-ana

Prof. R.'Baskar,
llrpert i\Ienrbe r,

Sta(e Lnvirollnlcnt lmpnct,,\sscssnrtnl
rtuthoritl', Harvant
lhroush "V(

i:l
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